Ceneral dean Air At Policies and Qui dance

UN TED STATES ENVI RONVENTAL PROTECTI ON AGENCY
WASH NGTON, DC 20460
APR L 17, 1995

MEMORANDUM

SUBJECT: Qarification Package: Quidance on the Tinely and
Appropri ate Enforcenment Response to Significant air Pollution
Vi ol ators (SVT&A Qui dance)

FROM M chael M Stahl (Signature)
Deputy Assi stant Adm ni strator
G fice of Enforcenment and Conpliance Assurance (2211)

TQ Karen V. Brown
Asbest os and Snmal | Busi ness Onbudsnan
GO fice of Small and D sadvant aged Business Wilization (12300

I n ny nmenorandum of Septenber 21, 1994, | said that we woul d
respond to your concerns relative to the subject nenorandum dat ed
June 14, 1994 (1994 Qarification) and the snmall business
community. Your major concern was that the new gui dance
menor andum added non-naj or National Em ssion Standards for
Hazardous Air Pol lutants (NESHAP) and New Source Performance
Standards (NSPS) sources as significant violators (SV) and that
this “redefinition of SV’ woul d adversely inpact snall busi nesses
especially in light of newinitiatives by our office to assist
smal | sources in achieving conpliance.

V¢ have revi ewed both the subj ect nmenorandum and t he
February 7, 1992 gui dance on the Tinely and Appropriate
Enf or cenent Response to Significant Air Pollution Violators (1992
Quidance) in light of our office’s initiative to help snall
sour ces achi eve conpliance through conpliance assistance and
other neans. The latter of these docunents (our August 12, 1994
Enf orcenent Response Policy for Treatnent of Information Cbtained
Through A ean Air Act Section 507 Small Business Assi stance
Prograns) was being negotiated when you initially rai sed your
concer ns.

The SV guidance is intended to enable EPA and the States to
focus enforcenent efforts on the highest priority of nonconplying
sources and to work together in resolving violations in a tinely
manner. (ne of the purposes of the 1994 darification was to
include all NESHAP and NSPS sources as SVs as was done prior to
1992. It was our intent to include these source in the 1992



Qui dance by referencing the expanded definition of a major source
under the 1990 CAA Anendnents, but this definition fails to
include all of the Part 61 NESHAP of the m nor NSPS sources.

EPA does not currently plan on revising the SVT&A gui dance
and consi ders the 1992 Quidance to be the controlling docunent in
cases of conflict with the 1994 darification. W agree,
therefore, that mnor sources (including Title Il air toxics
area sources) should not be classified as significant violators
at this time. Wile we do not plan on revising the SVI&A it is
still our intent to track violators which pose the nost
significant risk to human health and the environment. For this
reason, we encourage the Regions and States to track Part 61
NESHAP vi ol ators as they deem appropriate. As stated in the 1992
Qui dance, “this guidance is not intended to detract fromthe
i nportance of addressing other violators and the right and
responsibilities of the States and EPA for doing so.”

Wil e the 1992 Qui dance policy does not require inclusion of
all NESHAP sources as well as mnor NSPS sources in attai nnent
areas as Svs, many of the formerly mnor NSPS sources in
nonatt ai nment areas nmay now be cl assified as najor sources.

This is due to the 1990 CAA Anendnents, which set nore stringent
annual emssion limts for the serious, severe or extrene
nonattai nment areas. Sone of the sources within the small

busi ness community nmay be cl assified as naj or sources under the
post-1990 CAA due to the newemssion limts. However, Section
507(c) includes the eligibility requirement that the program
applies only to those snall busi nesses cl assified as non-naj or
for all air prograns. Therefore, by definition, the snall

busi nesses participating in the SBAP shoul d not be classified as
significant violators.

According to the final 8507 policy, States may offer a
correction period option to small businesses in the SBAP that
allows up to 90 days to either correct or take substantial steps
to correct violations discovered during conpliance assi stance.
They al so may be granted an additional 90 days for violations
that cannot be corrected within the initial 90 days of detection.
Since only snall businesses that are non-nmajor for all air
prograns are eligible to participate in the 8507 program and EPA
does not include Title Il area sources as Svs, we do not believe
that the SBAP sources will be entered into the Tinely and
Appropriate tracking of Svs. But were this sonehow to occur and
a source was given the 90 days to correct their violations, the
Tinely and Appropriate (T&) timecl ock woul d not begin unless the
correction period (and extension if applicable) were exceeded.

If this happens the T&A tinecl ock woul d begi n(Day Zero) 30-90
days (according to the SVT&A gui dance) after the correction
peri od and subsequent discovery of the violation. (W expect
that a separate tracking systemmay be used for SBAP participants



in order to determne the effectiveness of the conpliance

assi stance program i.e., whether the sources return to
conpliance as a result of receiving conpliance assistance. This
is particularly inportant when sources are offered a correction
period as part of conpliance assistance. EPA is developing a
tracki ng nechanismfor the States to use in overseeing those
sources offered conpliance assi stance.)

| trust that this clarifies your concerns. Please contact nme or
Linda Lay of ny staff if you have any further questions.

cc: Steve Hernman
Scott Fulton
Robert Van Heuvel en (2241)
El ai ne Stanl ey (2221)
Kathie Stein (2242)
John Rasni c (2223)
Alr Dvision Directors, Regions |-X
Regi onal Counsels, Regions |-X



UN TED STATES ENVI RONVENTAL PROTECTI ON AGENCY
WASH NGTON, DC 20460
JUNE 14, 1994

MEMORANDUM

SUBJECT: Qarification Package for the Quidance on the Tinely and

Appropri ate Enforcenment Response to Significant Air Pollution
Violators (SV/ T&A Qui dance)

FROM John B. Rasnic, Drector (S gnature)
Manuf act uri ng, Energy and Transportation D vision
O fice of Conpliance

TQ A r, Pesticides and Toxics Managenent D vision Directors
Regions | and 1V

Al r and Waste Managenent Division D rector
Region |1

Ar Radiation and Toxics D vision Drector
Region |11

Air and Radiation D vision Drector
Regi on V

Air, Pesticides and Toxics D vision Drector
Regi on VI

Ar and Toxics Dvision Directors
Regions Vi1, VI, I X and X

Thi s menorandum i ntroduces the clarification package for the

Qui dance on the Tinely and Appropriate Enforcenent Response to

Significant Air Pollution Violators. The clarification package

was devel oped by ny staff who worked with the Air Conpliance



Section Chiefs and the AIRS Facility Subsystem (AFS) nmanagers to
reach consensus on reporting and defini ng aspects of the gui dance
t hat have been unclear or interpreted differently between
Regions. The goal of the package is to encourage uniform

i npl ement ati on of the gui dance and to nmake the data generated by
t he gui dance consi stent, hence, nore representati ve and useful.
And equal ly inportant benefit is that the package should prove to
be a useful tool for instructing new staff on the |ogistics of

t he gui dance.

If you would like to discuss this I can be reached at (703)
308-8600 or Seth Hem nway can be reached at (703) 308-8706.

SVI T&A GU DANCE CLAR Fl CATI ON PACKAGE

Prepared by Seth Hem way,
Stationary Source Conpliance D vision

June 14, 1994
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Entering SV's into AFS and NARS
(Under devel opnent by AFS Managers)

Att achnent s:



I Abbrevi ated Quarterly Reporting Form
Il Annual State-By-State Reporting Form page 1.

Il Annual State-By-State Reporting Form pages 2+

SV/I T&A Cuidance Clarification Qutline

This outline will be nmost useful when it is read in
conjunction with the SV/ T&GA Quidance. It is designed to
encour age nore consistent reporting and inpl enmentation of the
Qui dance by clarifying | anguage that has been interpreted
differently in various States and Regi ons.
Qui dance cover letter
|. Scope and Summary of Qui dance

A Applicability

B. Summary of Quidance

C. Ceneral Information About the Quidance
1. Philosophy of Quidance

A Definition of SV

Under Title VI only violations at sources subject to
Sections 604 (producers and inporters of stratospheric ozone
depl eti ng conpounds) could neet the definition of SV. The

maj ority of violations that occur under Sections 608 and 609 at



CFC sources would not neet the definition of Significant Violator
since they are not mmj or sources.

The definition should be interpreted to include violations
at all NESHAP and NSPS sources.

All violators that neet the definition of significant
violator shall be considered SV's, as defined by the February 7,
1992 SV/ T&A Qui dance, the Cctober 27, 1993 Asbest os NESHAP
Addendumto the SV/ T&A Qui dance and the Acid Rain Addendumto the
SV/I T&A Qui dance when it is final.

[1l1. Processing of SV's
A Agency Communi cations Concerning SV s
B. Processing of SV's

6. The significant violator shall remain an SV (tracked in
AFS/ NARS) until all violations against it have been resol ved.

C. EPA Maintai ning Enforcenment Authority
V. T&A Tine Lines For Enforcenent Actions

Vi ol ati ons di scovered in records, received froma source
shall be assigned a day zero no later than 30 days after the
records were received by the enforcing agency.

A separate day zero can be created for any additiona
violations at a source that has unresol ved viol ati ons. However,
violations that were discovered during the sane investigation,
e.g., a series of inspections, a section 114 response, a record
review or a quarterly report, that occurred within 30 days of
each ot her, should be grouped under the sane day zero, especially
if the clustered violations will be addressed in the sane
enforcenment |isted under one day zero only the nost serious air
program and em ssion violation should be counted or purposes of
Headquarters reporting.

A Day zero

“The clock starts (i.e., day zero) no later than 30 days
after the discovering agency first receives infornation
concerning a federally reportable violation...” (This has been
highlighted in order to prevent tinmely and appropriate
cal cul ati ons from bei ng negative, which happens when viol ati ons
are addressed before a day zero has been assigned. The day zero
is not revised once a violation has been confirned.)



B. Day 45

C.  Day 90

D. EPA Lead

E. Day 150 (no | ead change), or Day 190 (| ead change)

“By Day 150 (or 190 with | ead change), the source shal
ei ther be RESOLVED or ADDRESSED, i.e., on a legally
enforceable....” (This interpretation has been highlighted to
ensure that violations are resolved with enforcenment actions to
mai ntai n deterrence against future violations.)

F. Resolved v. Addressed

Normal |y a violation is addressed first and then resol ved.
V. Penalties
VI. Consultation and Data Transfer

A Informal Consultation

B. Update EPA s Conpli ance Dat abase

The SV flag (SVI1 filed in AFS) nust be accurately
mai ntained in order to ensure that this data, which is shared by
ot her enforcenment offices within EPA and the States, correctly
reflects the SV status for all sources subject to the SV/IT&A
GQuidance. (This field is becomng increasingly nore inportant as
the agency shifts further toward multinedi a, geographi c and
industry specific enforcement. As stated in the SV/ T&A Qui dance
AFS/NARS is to be updated nonthly (SV T&A p 10). Headquarters
will pull SVinformation quarterly form AFS.)

Summary data that is incorporated in the quarterly report to
the Ofice of Enforcenent and Conpliance Assurance shall be sued
as the archived summary data for trends anal ysis. (Thi s approach
w Il put renewed enphasis on getting the nunbers right the first
time. It wll prevent |last mnute changes that, admttedly, may
refl ect the nost accurate nunber but that often cause confusion
later since not all parties who received the data have accounted
or the last mnute changes. |If errors are nade either in the
reporting of data or in the classification of an SV then
corrections to AFS woul d be captured in the follow ng quarter’s
report.)

C. Provide Inspection Results



D. Sharing of Data



SI GNI FI CANT VI OLATOR ACCOUNTI NG GUI DELI NES
Note: There are two najr aspects of SV accounting that need to be
recognized. One is the SMI1 flag in AIRS Facility Subsystem
(AFS) that indicates whether or not a source is a significant
violator and it is critical for nmultinedia enforcenent targeting.
The second is the T&A accoutning of how | ong the | ead agency t ook
to address the violation(s), which is based onthe day zero.

1. Adding SV s to AFS: Finding agency detects violation and
enters it into AFS/NARS (or reports manually if not yet direct or
upl oad user of AFS). EPA and State discuss / examne vilation(s)
and if it is a significant viaolation(s) EPA enters the

conpl iance status and the SV flag in AFS indicating tht hte
source is a significant violator. Fromthis tine until
resolution the SI1 falg is nodified nonthly to reflect the
source’'s SV status. For multiple violations the SV flag shal
reflect the worst conpliance status. The SV is reported as
“added” in the quarter the source is added to AFS. Vol ations(s)
involving nmultiple pollutants or nmultiple air prograns shoul d not
be conutned nore than once. Violations discovered during a
single investigation shuld be coutned for purposes of
headquarters T&A reporting as one significant violator under a
singl e day zero.

2. SV s discovered by EPA after the end of the quarter : Wen a
significant violator is reproted to EPA by a State or |ocal

agency after the end of the quarter in which it was di scovered,

it shall be reproted to Headuarters as if it had occurred udring
the quarter that it was reported to the EPA Regional Ofice.

Al t hough resolution occurred, it will sinplify reproting while
continuing to provide Headquarters itth an indication of the

level of SV activity. Te goal is to naintai a stable count for
each quarter while allowing SV s that are discovered after the
quarter ended to be added.

3. Addressed: The Significant Violator is maintai ned on HQ
reportes as unaddressed until the violations against it are
addressed. (nce an SV has been addressed it remains on the HQ SV
Summary report only until the end of the fiscal year. At the
beginiiing of the fiscal year only unaddressed SV s fro nthe
previous FY will appear on the HQ summary SV report. The Region
continues to track addressed SV 's until they are resol ved and
reports themto headquarters as such in AFS/ NARS

4. Unaddressed: Unaddressed SV s are reported onthe SV sunmary
report and are brought forward fromthe previous quarter to the
next. Simlarly, the unaddressed SV s are brought forward from
one fiscal year to the next.

5. Deletios fromSVIlist: If it is determined that an SV has



been incorrectly identified as an SV, for instance, if upon
further examniation it is determned that no villation actually
occurred, or if the source was not in fact subject to the
requrenent, then the appropriate action code “RV’ is added to AFS
by EPA and the SV is reported inthe HQ summary reprot as being
del eted for cause, and the SVI1 flag is reset. For auditing
pruposes, a note to the file inthe action comment field nust be
added that explains why the source is not be intracked as an SV.

6. Resolved: The resolved SV's shuld be reported in the quarter
that EPA or the State discovers tat hthe violation has been

resol ved, whether or not it is the actual quarter the violation
was resolved. It is expected that hte States and Regions wil |
nmonitor addressed SV s until they are resolved. nce resolved
the SV flags in AFS/NARS are updated and the violation is no

| onger tracked. (AFS/ NARS coding conventions will be nodified to
accommodate SV s resol ved.)

7. Annual Reports: In order t oaccommodate the end of year
reports, the Tinely and Appropriate Report and hte State by State

Enforcenent Data Summaries , the Regions need to ensure that the
core data fields and hte T&A fields in AFS are properly filled
out, otherw se manual tabulations will be required.



SVI T&A GLCSSARY

(This glossary of terns is designed to clarify the term nol ogy
used by EPA in the SV/ T&A Qui dance and t he associ ated conpl i ance
and enforcenent reporting. Terns that orginate w th the guidance
have been underlined and those thate are | egal terns have been
italicized.)

Addressed neans that ne of the followi ng actions that inpose a
conpi ance schedul e or require i nmedi ate conpliance have been
taken: a notice of nonconpliance that includes a penalty (section
120) issued (AFS code: 7A), an EPA civil action referred to DQJ
(AFS code: 4B), a CAA section 113(a) order issued (AFS code: 8A),
EPA CAA section 167 order issued (AFS code: 7E), a CAA section
113(d) (1) conpaint filed (AFS code: 7E), EPA crimnal referal to
DQ) (AFS code: 5B), a consent dcree or consent agreenent filed
(AFS code: 6B), a consent decree or consent agreeenin filed (AFS
code: 2D), a State civil action has been refereed to AG (AFS code

909,









